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THE 2021 ICC ARBITRATION RULES _

NEW COMMITMENTS TO ACHIEVING
BETTER ARBITRATION

REGULILE DE ARBITMI ICC 2O2L _

NOI ANGAIAMENTE PENTRU UN ARBITRAI MAI BUN

Raluca Maria PETRESCU, LL.M.1, Alexandru STAN,

ABSTRACT

The amendments to the Arbitration Rules of the Internationat Court of
Arbitration of the lnternational chamber of Commerce announced in october
zozo have entered into force on t )anuary zozt. while this new iterotion does
not attempt to overhaul the existing set of rules, the 2021 ICC Rutes bring
important updates to certain key areas of the arbitration process, such as
joinder, consolidation, constitution of the arbitrar tribunal, the holding of
hearings, and many others.

the recent changes to the Note to parties and Arbitral Tribunals on the conduct
of the Arbitration, which was also published on t January zoz.t.

The zozr lcc Rules amendments is compared below to the latest versions of the
arbitration rules of other institutions based in Europe such os the LclA, scc,

1 Raluca Maria Petrescu is a partner at SCA Popovici Nifu Stoica & Asocialii. Raluca has completed
a double degree in Romanian and French law with the Faculty of Law University of Bucharest
[Degree in Law and Master's Degree] and the University ofParis 1 Panth6on - Soibonne, France
(Master's Degree in Business Law). With over 18 years of experience as an attorney, Raluca has
been involved in various arbitral proceedings before international and domestic arbitration courts
in sectors such as mergers and acquisitions, construction, commercial, energy, or privatisations,
being one ofthe coordinators ofthe arbitration practice ofPNSA. Raluca petrescu mav be contacted
at raluca.petrescu@pnsa.ro.

2 Alexandru Stan is a senior associate at SCA Popovici Nilu Stoica & Asociafii. Alexandru holds a
degree in Law from The University ofKent, Canterbury, United Kingdom. Alexandru Stan has over
5 years of experience in legal assistance and representation in civil and commercial law cases,
as well as in arbitration proceedings in sectors such as construction, energy and commercial.
Alexandru Stan may be contacted at alexandru.stan@pnsa.ro.
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described as a set of "progressive" rules for the use of technology in the
proceedings,3 the Vienna International Arbitration Centre ["VIAC") Protocol for
the organization of remote arbitral hearings, and the Guidelines for the use of
the Arbitration Institute of the stockholm chamber of commerce [,,scc,,J online
arbitration platform revised on 25 May 2020.

In this landscape, the International Court of Arbitration of the International
chamber of commerce [the "ICC court") also brought a series of much welcomed
improvements to the ICC arbitration process, both through an update to the ICC
Rules and a revision of the ICC Note to Parties and Arbitral Tribunals.a The text
of the 2027lcc Arbitration Rules (the "zozL ICC Rules"J was adopted by the
Executive Board of the ICC on B October 2020 and, after their official launch on
1 December 2020,s became effective on 1- January 202l.The 202L ICC Rules are
applicable to cases registered from 1 January 202L onwards regardless of the date
of the underlying arbitration agreement.6 The cases initiated between L March
20L7 - 31 December 2020 will still be governed by the 2077 lccArbitration Rules
(the"2O17ICC Rules").

The new revision of the ICC Note to Parties and Arbitral TribunalsT was
announced along with the unveiling of the 2021tCC Arbitration Rules on B
october 2020 and published on 1 fanuary zozl.ln contrast to the ICC Rules, the
2027ICC Note to Parties and Arbitral Tribunals does not apply exclusively to
cases initiated after its entry into force, but to all ICC arbitrations regardless of
the version of the Rules under which they are conducted, although the articles in
the Note refer to the 2027lCC Rules.

while the changes to the Rules and the Note cannot be deemed to
constitute an overhaul of the ICC arbitration framework, they are definitely an
important step forward for aligning the ICC to the recent trends of institutional
arbitration. The task of overseeing the application and interpretation ofthese
changes and possibly of leading the design/revision of new ones will lie with

See https://www.lcia.org/lcia-rules-update-2020.aspx 0ast accessed on 23 March 2021)
' .r'otably, the amendments to the ICC Rules did not come with an increase jn the cost of the ICC

':.tration.TheICCCourtoptedtomaintainthescalesofadministrativeexpensesandarbitrator,s'-=. contained in Appendix III to the ICC Rules.
' The 2021lCC Rules were officially Iaunched on 1 December 2020 during an online event held

'-r the participation of Alexis Mourre fPresident of the ICC Court] and moderated by Alexander

HolveveL certain newprovisions such as those related to the newthreshold forthe application
re Expedited Procedure shall apply only to disputes deriving out of arbitration agilements

:-.cluded after the entry into force of the zozTlcc Rules (see Section II.9 below).
- 

The Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration under the ICC
.--.:sofArbitration202l [the"ICCNotetoPartiesandArbitralTribunals" orthe,,2O2LNote,,).
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which involve voluminous written submissions and evidence, such as those in
the construction or energy sector.

Institutional arbitration is indeed on the road of digitalisation including
with respect to electronic submissions. For example, the 2020 LCIA Rules have
affirmed the primacy of electronic communication in respect to all written
communication.ll This applies even with regard to the arbitral award, whose
electronic form would prevail over the paper form in case of any disparities
(Art. 26.7). other arbitral institutions have also provided for electronic
communications in their respective set of rules.12 Under the CICA-CCIR Rules,13
notifications and communications may, as a general rule, be transmitted via mail
(including emailJ, however the Request for Arbitration and the Answer must be
delivered both in electronic and paper format.la

Nevertheless, hard copies are not excluded entirely from the ICC arbitrations
and the amendment does not prevent the parties from opting for hard copy
communication. In particulaq, if the claimant or the respondent requests the
transmission of the Request or the Answe4 by registered post or courie4 the
document shall be submitted in a sufficient number of hard copies so each
party, each arbitrator and the Secretariat gets a copy.ls The same rule applies in
emergency arbitrations too.16

The parties should be mindful, howeve4, of any mandatory applicable rules
of the law of the seat of arbitration which may require certain formalities
incompatible with electronic filings.

The 2027 Note has also been amended to reflect the new text of Art. 3 [1J of
the 2027lcc Rules, and provides a further commitment to dispense with paper
submissions and communications. Art. L0 of the 2021 Note provides that the
Request for Arbitration, the Answer and any Request for Joinder shall be sent to
the Secretariat by email "as a general rule".ltfurther stresses that hard copies of
other documents "should not be sent to the secretariat" even when the arbitral
tribunal requested such copies. The email has been affirmed to be the default
means of communication with the Secretariat, unless circumstances warrant
otherwise.lT

rlArticle 4 ofthe 2020 LCIA Rules.
:r Article 7 of the VIAC Rules, Article 2 of the SIAC Rules, or Article 3 of the HKIAC Rules.
-: The Arbitration Rules of the Court of International Commercial Arbitration of the Chamber

.:-.d cornmerce and Industry of Romania, in force as of 1 lanuary 201,8 [the "cICA-ccIR Rules").
:'Articles 5, 10 and 14 ofthe CICA-CCIR Rules.
:r Article 4 [4] b) and Article 5 (3) of the 2021 ICC Ru1es.

r'Art. 1 [2) of AppendixV Emergency Arbitration Rules.
- Article 11 of the 2021 Note.
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